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INTRODUCTION
Every day, healthcare1 workers (HCWs) play integral roles in our healthcare delivery
system. Even though HCWs have always played an integral role in our healthcare delivery system,
they are absolutely essential to defeating the COVID-19 pandemic. Many have served as members
of the highly esteemed front-lines. They have helped save the lives of others and have provided
support to families who have been infected and affected by COVID-19. HCWs have worked
tirelessly and have risked their own lives and the lives of their family members in the fight against
COVID-19. According to the Centers for Disease Control and Prevention 2 (CDC), there have been
448,525 COVID-19 healthcare personnel3 (HCP) cases and 1,487 COVID-19 HCP deaths.4
Unfortunately, HCWs have been left with feelings of fear, anger, betrayal, and uncertainty after
being faced with personal struggles from COVID-19 related illness and death due to deficient
health and workplace safety protections.
Research has shown that when personal protective equipment (PPE) is made available to
HCWs and is used properly, HCWs exhibit lower COVID-19 infection rates when compared to

1

Occupational Safety and Health Administration (OSHA), Safety and Health Topics Healthcare,
https://www.osha.gov/healthcare (last updated Apr. 29, 2021). (“healthcare is involved, directly or indirectly, with
the provision of health services to individuals. These services can occur in a variety of work settings, including
hospitals, clinics, dental offices, out-patient surgery centers, birthing centers, emergency medical care, home
healthcare, and nursing homes.”) Id.
2 U.S. Dep’t of Health and Hum. Services (HHS), HHS Organizational Chart,
https://www.hhs.gov/about/agencies/orgchart/index.html (last reviewed Sept. 23, 2020) (a federal agency under
HHS). Id.
3 CDC, Infection Control in Healthcare Personnel: Infrastructure and Routine Practices for Occupational Infection
Prevention and Control Services (2019) Appendix 2. Terminology,
https://www.cdc.gov/infectioncontrol/guidelines/healthcare-personnel/appendix/terminology.html (last reviewed
October 2, 2019) (“[] all paid and unpaid persons serving in healthcare settings who have the potential for direct or
indirect exposure to patients or infectious materials, including body substances (e.g., blood, tissue, and specific body
fluids); contaminated medical supplies, devices, and equipment; contaminated environmental surfaces; or
contaminated air. These HCP may include, but are not limited to, emergency medical service personnel, nurses,
nursing assistants, physicians, technicians, therapists, phlebotomists, pharmacists, students and trainees, contractual
staff not employed by the health care facility, and perso ns (e.g., clerical, dietary, environmental services, laundry,
security, maintenance, engineering and facilities management, administrative, billing, and volunteer personnel) not
directly involved in patient care but potentially exposed to infectious agents that can be transmitted among from
HCP and patients.”) Id.
4 CDC, Healthcare Personnel, https://covid.cdc.gov/covid-data-tracker/#health-care-personnel (last updated Mar.
19, 2021) (death status data is only available for 358,127 of these cases). Id.

rates reported in the general public.5 Hospitals are provided with federal and state guidance on
COVID-19 related health and workplace safety protections. 6 However, HCWs have experienced
untoward effects attributing them to failure of the hospitals to provide adequate PPE and safe areas
for changing PPE to reduce contamination. 7 Hospitals have cited compliance with government
guidelines and have claimed they have been doing their best to meet the health and workplace
safety needs of HCWs and patients given the extraordinary circumstances and demands
surrounding the COVID-19 pandemic.8
HCWs face challenges bringing lawsuits against hospitals because hospitals have been
shielded from COVID-19 related liability under immunity provisions. 9 HCWs with work-related
exposures to COVID-19 have limited recourse against hospitals because workers’ compensation
laws preempt common tort law claims for COVID-19 related injuries.10 To make matters worse,
since COVID-19 exposures can occur outside of the workplace, some HCWs have faced
challenges satisfying COVID-19 related workers’ compensation eligibility requirements due to
COVID-19 not being classified as a work-related illness.11 Others have attributed HCW health and

5

Jeremias Allen et al., Prevalence of SARS-CoV-2 Infection Among Health Care Workers in a Tertiary Community
Hospital, JAMA I NTERNAL M EDICINE (Aug. 11, 2020), https://pubmed.ncbi.nlm.nih.gov/32780100/.
6 OSHA, Healthcare Workers and Employers, https://www.osha.gov/coronavirus/control-prevention/healthcareworkers.
7 N.Y. State Nurses Ass’n (NYSNA) v. Montefiore Med. Ctr., 457 F. Supp.3d 430, (Dist. Ct. S.D.N.Y. 2020)
(NYSNA filed a lawsuit against Montefiore Medical Center seeking an emergency injunction requiring the medical
center to take steps to lessen nurses’ risk of contracting Covid -19. NYSNA asked to court to compel the institution
to increase PPE availability; provide proper space for donning and doffing protective gear; make covid testing
available on demand; and respect employee requests for accommodations or leave. Montefiore disputed the claims
that it was not doing enough to protect the nurses from disease and insisted that it was not only following
government agency recommendations but doing more. The court ultimately granted Montefiore’s motion to dismiss
the dispute because it lacked subject matter jurisdiction to grant the injunction sought by NYSNA. The parties were
referred for arbitration proceedings as called for under the collective bargaining agreement ). Id.
8 Id.
9 Angelica Cappellino, Hospitals are Virtually Untouchable in Light of COVID-19 Immunity Bills, but Some Cases
May Stand, EXPERT INSTITUTE (August 31, 2020), https://www.expertinstitute.com/resources/insights/hospitals-arevirtually-untouchable-in-light-of-covid-19-immunity-bills-but-some-cases-may-stand/.
10 Loughran Potter et al., Potential Liability of Healthcare Facilities Stemming from COVID-19, JDSUPRA (Feb. 18,
2021), https://www.jdsupra.com/legalnews/potential-liability-of-healthcare-2711114/.
11 Mark H. Hyman et al., Evaluating Covid-19 Injury Claims With a Focus on Workers’ Compensation, J.
OCCUPATIONAL ENV’T M ED., Sept. 2020, at 692.

workplace safety concerns to a larger problem, the Occupational Safety and Health
Administration’s (OSHA) laxed activity, which has resulted in calls on OSHA to provide greater
oversight and to increase its enforcement to address the COVID-19 health and workplace safety
issues facing HCWs.12
Unfortunately, the lack of health and workplace safety protections for HCWs in the era of
the COVID-19 pandemic places HCWs at risk. This paper examines federal and state government
regulation of COVID-19 health and workplace safety protections for HCWs and explores potential
steps that can be taken to address any deficiencies. Specifically, this paper argues that stronger
health and workplace safety protections are needed to protect HCWs. Ultimately, this paper
concludes that in order to maximize health and workplace safety protections for HCWs during the
COVID-19 pandemic, OSHA should provide greater oversight and maximize the use of its
enforcement power on institutions found violating health and workplace safety standards meant to
protect HCWs. In addition, state governments should continue steps to expand work-related
disease categories to include COVID-19 so that HCWs who acquire COVID-19 in the workplace
can more readily obtain workers’ compensation benefits. Finally, hospital liability protections
should be narrow in order to protect HCWs and ensure hospital accountability to HCWs in the
COVID-19 era.
WORKPLACE HEALTH AND SAFETY PROTECTIONS
Several factors have been shown to influence the risk of workers being exposed to the virus
that causes COVID-19.13 COVID-19 is a highly infectious and highly transmissible virus that is
12

Sheila Mulrooney Eldred, Healthcare Workers Implore OSHA for More Oversight on COVID-19 Safety,
M EDSCAPE (Oct. 23, 2020), https://www.medscape.com/viewarticle/939726_print.
13 OSHA, Updated Interim Enforcement Response Plan for Coronavirus Disease 2019 (COVID-19),
https://www.osha.gov/memos/2021-03-12/updated-interim-enforcement-response-plan-coronavirus-disease-2019covid-19 (last updated March 12, 2021) (“the extent of community transmission; the type of work activity; the
ability of workers to wear face coverings and appropriate personal protective equipment (PPE); the extent to which
the employer follows OSHA standards and current guidelines from OSHA and the Centers for Disease Control

typically spread through respiratory droplets when an infected person sneezes, exhales, coughs, or
talks.14 The virus can be transmitted by asymptomatic individuals and by individuals who are
unaware of their infection.15 COVID-19 particles can travel distances greater than 6 feet,
particularly indoors.16
The nature of some jobs located in high-population density areas leaves workers at a higher
risk for workplace exposure to COVID-19.17 Hospitals are examples of workplaces where the
potential for workplace exposure to COVID-19 is higher.18 In healthcare, the level of risk for
workplace exposure may require additional controls19 to shield HCWs.20 OSHA recommends that
HCWs exposed to patients with suspected or confirmed COVID-19 wear proper PPE.21
Compliance with the CDC’s evidence-based guidelines on masks, hand hygiene and
environmental hygiene promotes HCW safety.22
Agency Guidance
CDC Guidance for HCP Working in Healthcare Settings23 During the COVID-19 Pandemic

and Prevention (CDC); and the need to work in close contact with other people, hereafter defined as within 6 feet for
a total of 15 minutes or more over a 24-hour period, per the CDC.”) Id.
14 OSHA, Guidance on Mitigating and Preventing the Spread of Covid -19 in the Workplace,
https://www.osha.gov/coronavirus/safework (last updated Jan. 29, 2021).
15 Id.
16 Id.
17 OSHA, Updated Interim Enforcement Response Plan for Coronavirus Disease 2019 (COVID-19),
https://www.osha.gov/memos/2021-03-12/updated-interim-enforcement-response-plan-coronavirus-disease-2019covid-19 (last updated March 12, 2021).
18 Id.
19 OSHA, Healthcare Workers and Employers, https://www.osha.gov/coronavirus/control-prevention/healthcareworkers (last visited Apr. 29, 2021). (engineering controls include physical barriers or partitions in patient triage
areas, using curtains to separate patients, and having properly ventilated airborne infection isolation rooms;
administrative controls include isolating suspected or confirmed ca ses of COVID-19 to prevent transmission,
following CDC guidance regarding signs and labels for contact and airborne precautions, and minimizing staff
presence during aerosol-generating procedures; safe work practices include ensuring that clean areas can be
differentiated from areas that are potentially contaminated, cleaning, disinfecting, and maintaining PPE and reusable
equipment, and training and retraining workers on following established protocols). Id.
20 OSHA, supra note 17.
21 OSHA, Healthcare Workers and Employers, https://www.osha.gov/coronavirus/control-prevention/healthcareworkers (last visited Apr. 29, 2021) (HCW recommended PPE includes “gloves, gowns, eye/face protection, and
NIOSH-certified disposable N95 filter facepiece respirators or better.”) Id.
22 James G. Adams & Ron M. Walls, Supporting the Health Care Workforce During the COVID-19 Global
Epidemic, 323 JAMA 15 (2020), doi:10.1001/jama.2020.3972 .
23 CDC, Interim Infection Prevention and Control Recommendations for Healthcare Personnel During the
Coronavirus Disease 2019 COVID-19 Pandemic, https://www.cdc.gov/coronavirus/2019-ncov/hcp/infection-

The CDC is the nation’s leader using science and data to protect the public’s health and
safety.24 The CDC provides infection prevention and control recommendations for HCWs
involved in the management of suspected or confirmed COVID-19 cases.25 The CDC’s guidance
for HCPs working in settings where healthcare is delivered during the COVID-19 pandemic
includes recommendations on screening everyone entering a healthcare facility for COVID-19
symptoms or exposures, physical distancing, PPE, engineering controls, standard precautions, and
health department notification.26 27 To ensure that its guidance is appropriately applied, the CDC
recommends that healthcare facilities develop policies and procedures for their respective
settings.28
OSHA Guidance for HCWs and Employers During the COVID-19 Pandemic
OSHA is the primary agency responsible for assuring health and workplace safety for
employees by authorizing the enforcement of standards developed under the Occupational Safety
and Health Act of 197029 30 (OSH Act). OSHA’s general duty clause requires employers to furnish
employees with workplaces that are “free from recognized hazards that are causing or likely to

control-recommendations.html (last updated Feb. 23, 2021) (healthcare settings are “places where healthcare is
delivered and includes, but is not limited to, acute care facilities, long term acute care facilities, inpatient
rehabilitation facilities, nursing homes and assisted living facilities, home healthcare, vehicles where healthcare is
delivered (e.g., mobile clinics), and outpatient facilities, such as dialysis centers, physician offices, and others.”) Id.
24 CDC, CDC 24/7 A Bold Promise to the Nation, https://www.cdc.gov/about/24-7/index.html. (last visited Apr. 29,
2021).
25 OSHA, Healthcare Workers and Employers, https://www.osha.gov/coronavirus/control-prevention/healthcareworkers. (last visited Apr. 29, 2021).
26 CDC, Interim Infection Prevention and Control Recommendations for Healthcare Personnel Durin g the
Coronavirus Disease 2019 COVID-19 Pandemic, https://www.cdc.gov/coronavirus/2019-ncov/hcp/infectioncontrol-recommendations.html (last updated Feb. 23, 2021).
27 OSHA, Updated Interim Enforcement Response Plan for Coronavirus Disease 2019 (COVID-19),
https://www.osha.gov/memos/2021-03-12/updated-interim-enforcement-response-plan-coronavirus-disease-2019covid-19 (last updated March 12, 2021) (during an OSHA inspection, CDC guidance should be applied when
evaluating potential workplace hazards and when determining whether the protective measures implemented by
employers are adequate.) Id.
28 CDC, supra note 26.
29 29 U.S.C. ch. 15 § 651 et seq.
30 OSHA, About OSHA,
https://www.osha.gov/aboutosha#:~:text=OSHA's%20Mission,%2C%20outreach%2C%20education%20and%20ass
istance (last visited May 4, 2021).

cause death or serious physical harm.”31

32

OSHA recommends for employers to complete

assessments to identify potential hazards to employees in the workplace. 33 Employers should
evaluate the risk for worker exposure and implement plans to ensure workplace exposures are
prevented.34
To protect HCWs with exposure to COVID-19, OSHA recommends the use of standard
precautions, contact precautions, airborne precautions, and eyewear protection until more
information about how the virus spreads becomes available. 35 Employers of HCWs must follow
applicable OSHA requirements which include standards for other PPE, 36 respiratory protection,37
and protection from bloodborne pathogens.38 Once OSHA’s recording standard is met, employers
have the responsibility to record and report COVID-19 work-related infections and deaths.39 The
recording standard is met when (1) the case is a confirmed COVID-19 case,40 as defined by the
CDC, (2) the case is work-related,41 and (3) the case involves one or more relevant recording42
criteria.43 Hospitals must adhere to OSHA’s recording and reporting standard 44 when reporting

31

29 U.S.C. § 654, 5(a)(1)
OSHA, Common COVID-19 Citations: Helping Employers Better Protect Workers and Comply with OSHA
Regulations, https://www.osha.gov/SLTC/covid-19/covid-citations-guidance.pdf (last visited Apr. 30, 2021).
(Violation of the general duty clause is included on the list of common COVID-19 citations during inspections.
Installing plastic barriers or ensuring social distancing in the workplace are noted as ways employers can protect
workers from COVID-19 hazards). Id.
33 OSHA, Healthcare Workers and Employers, https://www.osha.gov/coronavirus/control-prevention/healthcareworkers (last visited Apr. 29, 2021)
34 OSHA, Healthcare Workers and Employers, https://www.osha.gov/coronavirus/control-prevention/healthcareworkers (last visited Apr. 29, 2021) (healthcare work tasks are divided into lower, medium, high, and very high -risk
exposure categories). Id.
35 OSHA, Healthcare Workers and Employers, https://www.osha.gov/coronavirus/control-prevention/healthcareworkers. (last visited Apr. 29, 2021).
36 29 CFR 1910, Subpart I
37 29 CFR 1910.134.
38 29 CFR 1910.1030
39 OSHA, supra note 14.
40 CDC, About CDC COVID-19 Data, https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/about-us-casesdeaths.html (last visited Apr. 29, 2021) (confirmatory laboratory evidence for COVID-19 has been met). Id.
41 29 CFR 1904.5
42 29 CFR 1904.7
43 OSHA, supra note 14.
44 29 CFR 1904
32

COVID-19 related fatalities and hospitalizations. 45 To reduce the risk of COVID-19 workplace
transmission, OSHA enforces its health and workplace safety requirements. 46
OSHA
OSHA establishes enforcement policy and targeted inspection programs and acts in
response to deaths, disasters, and complaints. 47 Inspections assure compliance with OSHA
standards, help employers and workers reduce work-related hazards, and prevent workplace
injuries, illnesses, and deaths.48 OSHA performs investigations via phone/fax and conducts on-site
inspections.49 The most hazardous workplaces are assigned the highest priority for inspections. 50
OSHA Inspections: Citations and Fines
When violations of OSHA standards or serious hazards are found, OSHA may issue
citations and fines.51 There are six classes of violations.52 The maximum penalty is $13,653 per
violation for serious, other-than-serious, and posting requirements, $13,653 per day beyond the
abatement date for failure to abate, and $136,532 per violation for willful or repeated violations. 53
For serious violations, OSHA may reduce penalties based on the gravity of the violation alleged.54

45

OSHA, supra note 14.
OSHA, Enforcement: Inspections Fact Sheet, https://www.osha.gov/sites/default/files/factsheet-inspections.pdf
(last visited Apr. 30, 2021).
47 OSHA, Enforcement, https://www.osha.gov/enforcement (last visited Apr. 30, 2021).
48 OSHA, supra note 46.
49 Id.
50 OSHA, Enforcement: Inspections Fact Sheet, https://www.osha.gov/sites/default/files/factsheet-inspections.pdf
(last visited Apr. 30, 2021) (order of priority (1) imminent danger situations, (2) severe injuries and illnesses, (3)
worker complaints, (4) referrals, (5) targeted inspections, (6) follow-up inspections.) Id.
51 OSHA, Enforcement: Inspections Fact Sheet, https://www.osha.gov/sites/default/files/factsheet-inspections.pdf
(last visited Apr. 30, 2021) (citations describe the alleged violation of the OSHA requirements, list proposed
penalties, and provide deadlines for correction of the alleged violation; citations and proposed penalties must be
issued within six months of the violations occurrence.) Id.
52 OSHA, OSHA Penalties, https://www.osha.gov/penalties/ (last visited Apr. 30, 2021) (The classifications are
serious, other -than-serious, posting requirements, failure to abate, willful, and repeated). Id.
53 OSHA, OSHA Penalties, https://www.osha.gov/penalties/ (last visited Apr. 30, 2021)
54 OSHA, supra note 46.
46

Alleged willful violations are not eligible for good faith adjustments.55 Employers have 15 working
days to submit a written challenge after receipt of a citation. 56 OSHA prioritizes correction of the
hazard and maintaining compliance over issuing fees or penalty collection. 57

58

COVID-19 Related Citations and Fines from Inspections

As of March 14, 2021, 3,142 COVID-19 related complaints have been filed by the
healthcare industry59 to date.60 OSHA inspections have totaled $4,034,288 in penalties from
COVID-related citations.61 Hospitals and medical centers were fined for violations such as failure
to comply with respirator program requirements, failure to fit test for respirators, workplace
recordkeeping failures, failure to report workplace fatalities, and failure to provide NIO SHcertified respirators.62 Initial penalties associated with COVID-19 related hospital and medical
center citations range from $0 to $23,133.63
OSHA Can Exercise Some Enforcement Discretion When Evaluating Employer Compliance
with the Respiratory Protection Standard During the COVID-19 Pandemic

55

OSHA, Enforcement: Inspections Fact Sheet, https://www.osha.gov/sites/default/files/factsheet-inspections.pdf
(last visited Apr. 30, 2021) (OSHA has a policy of reducing its penalties for small employers and good faith). Id.
56 OSHA, Enforcement: Inspections Fact Sheet, https://www.osha.gov/sites/default/files/factsheet-inspections.pdf
(last visited Apr. 30, 2021) (Unchallenged citations or settlement agreements are final). Id.
57 OSHA, Enforcement: Inspections Fact Sheet, https://www.osha.gov/sites/default/files/factsheet-inspections.pdf
(last visited Apr. 30, 2021) (settlement agreements may be used to resolve the matter and to eliminate the hazard).
Id.
58 Chris Kirkham, Exclusive: Most U.S. firms hit with COVID-19 safety fines aren’t paying up, REUTERS (last
updated Feb. 18, 2021, 7:03 PM), https://www.reuters.com/article/us-health-coronavirus-workplace-finesex/exclusive-most-u-s-firms-hit-with-covid-19-safety-fines-arent-paying-up-idUSKBN2AI1JT (“only about a third
of companies have paid their pandemic-related OSHA fines- and more than 80% of those who did pay saw their
fines reduced in settlements with the agency.”) Id.
59 OSHA, Complaints by Selected Essential Industry (totals to date), https://www.osha.gov/enforcement/covid-19data#complaints_essential (last updated Mar. 14, 2021) (under the North American Industry Classification System
(NAICS) healthcare industry includes ambulatory health care services, hospitals, and nursing and residential care
facilities). Id.
60 OSHA, Complaints by Selected Essential Industry (totals to date), https://www.osha.gov/enforcement/covid-19data#complaints_essential (last updated Mar. 14, 2021).
61 OSHA, Inspections with COVID-related Citations, https://www.osha.gov/enforcement/covid-19-data/inspectionscovid-related-citations (last updated Jan. 14, 2021) (The OSHA inspections were not limited to the healthcare
industry.) Id.
62 OSHA, Inspections with COVID-related Citations, https://www.osha.gov/enforcement/covid-19-data/inspectionscovid-related-citations (last updated Jan. 14, 2021).
63 Id.

Between March 2020 and October 2020, OSHA introduced various enforcement
memoranda describing the use of temporary enforcement discretion when issuing citations for
compliance with applicable section(s) of the respiratory protection standard as a result of
respiratory supply shortages due to COVID-19.64 65 66 Areas where some enforcement discretion is
permitted include specific fit testing provisions, extended respirator use and reuse, use of
respirators that have exceeded the manufacturer’s recommended shelf-life, use of alternative
respirators certified under standards outside of the United States, and respirator decontamination.67
Employers are required to demonstrate and document good -faith efforts to comply with the OSHA
standards before enforcement discretion can apply. 68
OSHA Has the Authority to Set an Emergency Temporary Standard (ETS) Specifically for
COVID-19
OSHA has the authority to set an ETS standard if the Secretary of Labor determines
workers are in grave danger due to exposure to toxic or physically harmful substances or agents or
from hazards that are new and setting an emergency standard if needed to protect the workers.69

64

OSHA, Enforcement Memos: COVID-19, Novel Coronavirus, https://www.osha.gov/enforcementmemos (last
visited Apr. 30, 2021).
65 OSHA, Updated Interim Enforcement Response Plan for Coronavirus Disease 2019 (COVID-19),
https://www.osha.gov/memos/2021-03-12/updated-interim-enforcement-response-plan-coronavirus-disease-2019covid-19 (last updated March 12, 2021) (compliance expectations have not been waived, enforcement discretion is
temporary and applied on a case-by-case basis.) Id.
66 OSHA, Healthcare Workers and Employers, https://www.osha.gov/coronavirus/control-prevention/healthcareworkers. (last visited Apr. 29, 2021) (OSHA accounts for supply chain considerations, like respirator shortages,
when using its enforcement discretion.)
67 OSHA, Common COVID-19 Citations: Helping Employers Better Protect Workers and Comply with OSHA
Regulations, https://www.osha.gov/SLTC/covid-19/covid-citations-guidance.pdf (last visited Apr. 30, 2021).
68 OSHA, supra note 67.
69 29 U.S.C. § 655 (an ETS becomes effective immediately and remains in effect until a permanent standard
becomes effective). Id.

Although hazards related to workplace exposures to COVID-19 pose such a threat to workers, no
COVID-19 specific ETS exists.70

71

In 2020, during the Trump Administration, then Secretary of Labor Eugene Scalia
defended OSHA’s decision not to set a COVID-19 specific ETS stating “we have the tools we
need and will use them if necessary.”72

73

Now, in 2021, President Biden has issued an executive

order dedicated to ensuring the risk of COVID-19 exposures in the workplace is reduced. 74
Under the executive order, OSHA has been tasked to determine whether an emergency
temporary standard for COVID-19 is necessary to protect the health and safety of workers from
the continued threat of COVID-19.75 Although the March 15, 2021 deadline to issue the ETS has
passed,76 the issue of whether a COVID-19 specific ETS is needed still appears to be on the table.77
National Emphasis Program (NEP) - COVID-19
70

Michael Grabell et al., Millions of Essential Workers Are Being Left Out of COVID-19 Workplace Safety
Protections, Thanks to OSHA, PROPUBLICA (Apr. 16, 2020, 7:52 PM), https://www.propublica.org/article/millionsof-essential-workers-are-being-left-out-of-covid-19-workplace-safety-protections-thanks-to-osha (In response to the
rise in the number of COVID-19 cases at the onset of the pandemic, unions requested Labor Secretary Scalia to
issue an ETS for HCWs. Congress planned to introduce legislation requiring health care employers to execute an
infectious disease control plan. However, this provision was removed from the bill after the American Medical
Association noted that implementation would be “impossible” because the N95 respirator shortage would cause a
drastic reduction in the number of patients a hospital could treat.) Id.
71 Tim Ryan, 9 th Circ. Pauses Unions’ Suit on OSHA Infectious Disease Reg , LAW360 (Feb. 22, 2021, 2:02 PM),
https://www.law360.com/articles/1357365/9th-circ-pauses-unions-suit-on-osha-infectious-disease-reg (Nurses’ and
teachers’ unions sued OSHA this past October to force OSHA to establish an infectious disease standard to protect
HCWs. By not issuing the standard the unions argued OSHA was failing its duty to protect HCWs from hazards in
the workplace. The 9 th Cir. paused the suit at the request of the unions and OSHA after OSHA expressed t he intent
to prioritize developing an infectious disease standard for healthcare.) Id.
72 Bruce Rolfsen, “OSHA Virus Emergency Regulation Not Needed, Labor Chief Says,” B LOOMBERG LAW (Apr. 23,
2020, 5:19 PM), https://news.bloomberglaw.com/safety/osha-virus-emergency-regulation-not-needed-labor-chiefsays. (Secretary Scalia maintained that employer violations of existing OSHA standards for PPE and OSHA’s
general duty clause could be used to cite employers for COVID-19 related matters. OSHA also issues employer
guidance on worker protection to prevent exposures to COVID-19). Id.
73 In re AFL-CIO, No. 20-1158, 2020 U.S. App. LEXIS 18562 (D.C. Cir. June 11, 2020) (challenge to OSHA’s
decision to not issue a COVID-19 specific ETS).
74 Exec. Order No. 13,999, 86 Fed. Reg. 7211 (Jan. 21, 2021).
75 Id.
76 Id.
77 Karen Adinolfi, OSHA’s Rollout of COVID-19 Emergency Temporary Standard On Hold, JDSUPRA (Apr. 20,
2021) https://www.jdsupra.com/legalnews/osha -s-rollout-of-covid-19-emergency-3990238/ (Secretary of Labor
Marty Walsh recently asked for additional time to allow OSHA to consider scientific updates from the CDC
regarding COVID-19, the status of vaccinations, and COVID-19 disease variants while completing its assessment).
Id.

President Biden’s executive order prioritizes protecting the health and safety of
HCWs and other essential workers impacted by the COVID-19 pandemic.78 It calls for establishing
a national program that focuses OSHA’s COVID-19 related enforcement efforts on targeting
employers who place the largest number of workers at serious risk of COVID-19 exposure or
subject workers to retaliatory attacks for reporting COVID-19 related violations.79
OSHA will review COVID-19 related enforcement efforts to identify any changes that
would better protect workers and safeguard equity in the agency’s enforcement efforts. 80 To
achieve NEP goals, OSHA will use a combination of targeted inspections, employer outreach, and
compliance programs.81
The inspections will primarily focus on the healthcare industry based on enforcement data
generated by OSHA that revealed higher COVID-19 related complaints, referrals and severe
incident reports originating from healthcare workplaces. 82 OSHA will conduct specific follow-up
inspections at locations with a history of COVID-19 related violations to ensure the hazardous
conditions have been corrected and to monitor the effectiveness of its interventions and guidance.83
HCW Health and Workplace Safety Protections During the COVID-19 Pandemic: Calls for
Greater OSHA Oversight and Maximizing the Use of its Enforcement Power
Many HCWs turn to their employers or unions to address workplace related matters before
seeking assistance from OSHA.84 However, some employers have failed to provide HCWs with
adequate solutions leaving their hands tied. Since workers do not have a private right of action to
sue their employers believed to be violating the OSH Act,85 their only remedy under OSHA is to

78

Exec. Order No. 13,999, 86 Fed. Reg. 7211 (Jan. 21, 2021).
Id.
80 Id.
81 OSHA, OSHA Directives- NEP Coronavirus (COVID-19), (Mar. 12, 2021),
https://www.osha.gov/sites/default/files/enforcement/directives/DIR_2021-01_CPL-03.pdf.
82 Id.
83 Id.
84 Eldred, supra note 12.
85 Examining Liability During the COVID-19 Pandemic, S. Judiciary Comm., 116th Cong. 1-3 (2020) (statement of
Rebecca Dixon, Executive Director, NELP).
79

file a complaint and request an inspection.86 Unfortunately, OSHA’s response to HCW health and
safety concerns during the COVID-19 pandemic has been inadequate.87 Rebecca Dixon, Executive
Director for the National Employment Law Project (NELP) testified that OSHA has failed at its
mandate to adequately protect workers. 88
OSHA has been criticized for failing to adequately control the spread of COVID-19 in the
workplace.89 Last July, after a nurse lost her life to COVID-19, a California nurses’ union
representative discussed how the hazardous work environment and the hospital’s failure to address
the infection control concerns reported by the nurses working in the hospital contributed to her
death.90 The hospital, which had already been fined $10,125 earlier in the year for another COVID19 related violation, was fined $155,000 by California’s OSHA and cited for lack of N95 masks
and failure to isolate patients with COVID-19 among other COVID-19 related violations.91
A Connecticut HCWs’ union called for greater worker protections after a nurse’s aide died
after contracting COVID-19 while working at a local hospital.92 OSHA issued three citations and
imposed fines of more than $15,000 for the hospital’s failure to comply with OSHA’s respiratory
protection and recordkeeping standards.93 The union’s vice president (VP) expressed relief that
management and hospital executives were being held accountable, but he attributed the outcome
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to a recent lawsuit that was filed by a labor collective against OSHA for its failure to keep
healthcare workplaces safe for workers. 94
Unfortunately, OSHA’s sanctions have not been considered meaningful by HCW unions
that have picketed local OSHA offices and publicized member concerns in protest. 95 For example,
OSHA fined a hospital in Minnesota $2100 for violating the respiratory protection standard after
receiving complaints from nurses reporting they were advised by the hospital to re-staple the
elastic bands on defective N95 masks. 96 As a possible solution, law professor James Brudney
suggested that OSHA could charge more sizeable fines. 97 He proposed citing the Minnesota
hospital under a one violation per person scheme.98 Multiple violations under this method could
potentially generate a significant amount of money and send a message to employers at highestrisk for violations about the urgency to resolve them right away.99
A Reuter’s report revealed that a group of hospitals and other medical facilities ran by a
major health system in New Jersey had been cited by OSHA 15 times, generating over $250,000
in fines, for COVID-19 related violations which included lack of PPE and failure to fit test nurses
exposed to patients with COVID-19.100 OSHA’s plan required the facilities to document how the
PPE issues were resolved.101 However, the HCW union president noted that because the hospital
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decided to appeal the citations, the HCWs’ safety concerns were not resolved. 102 In November,
complaints from nurses working within the same health system fell on deaf ears after they voiced
concerns over being provided defective N95 masks. 103 According to one nurse, “they get fined,
and they just continue on.”104 Subsequently, a complaint was filed with OSHA challenging the
authenticity of the masks after a rise in COVID-19 cases was observed among the staff.105
Despite concerns raised by members of the healthcare industry regarding shortages of
protective gear, OSHA eased respiratory protection standards meant to protect HCWs.106 107 For
example, OSHA permits inspectors to use discretion at healthcare facilities when enforcing the
annual fit test requirement which falls under the respiratory protection standard. 108 Although
OSHA’s actions to conserve limited safety equipment have been motivated by the COVID-19
pandemic, Peg Seminario, AFL-CIO’s former health and safety director pointed out “[b]ut every
one of these [steps taken by OSHA] is rolling back existing protections and requirements. It’s not
putting out something new or more.”109
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Some union leaders and legislators have argued that OSHA’s weak oversight during the
COVID-19 pandemic places HCWs at greater risk than not having workplace safety rules being
enforced at all.111 Others have written about OSHA being the subject of numerous lawsuits
industry-wide over concerns regarding OSHA’s oversight and noted that OSHA did not begin to
consistently issue COVID-19 related safety citations in health care areas until September 2020.112
A state OSHA office received five complaints about PPE not being provided at a Michigan
hospital with a documented history of problems with PPE. 113 The cases were closed after the
hospital presented documentation indicating the problems had been resolved. 114 An OSHA
representative confirmed the hospital’s written response was sufficient to close the complaints
without conducting an onsite inspection.115
An investigative report by Kaiser Health News (KHN) revealed that OSHA had closed the
majority of workplace safety complaints submitted by at least 35 HCWs that died after OSHA
received them without issuing any citations or fines. 116 Complaint logs available to the public
revealed thousands of complaints from workers seeking better protective gear for their
institutions.117 Deborah Berkowitz, a former OSHA official attributed the rapid closure of
complaints to the then Trump Administration’s “hand’s-off approach to oversight” where letters
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were sent to employers reminding them to follow the guidance instead of strict enforcement of the
policies.118
Recommendations
OSHA must do more to effect the change needed to ensure that safe, effective, and
sustainable health and workplace safety protection rules for HCWs are enforced in the era of
COVID-19. Clear and effective communication, transparency, and regular feedback from OSHA
is necessary.
OSHA should maximize its enforcement power against employers found violating
COVID-19 related health and workplace safety standards affecting HCWs. One of the ways to do
this would be for OSHA to make enforcing all penalties for such violations mandatory. Currently,
OSHA exercises discretion when it decides to issue fees or collect penalties. Although correcting
the hazard should be a priority, OSHA must maximize the use of its enforcement power to ensure
compliance and to send a message that HCW health and workplace safety protections must be
optimized.
The appeals process for challenging penalties and citations has the potential to delay
resolution of safety issues facing HCWs. Safety interventions should not be delayed because an
employer has decided to appeal a decision. Close follow-up is needed to ensure action is being
taken. A study should be conducted to determine how long the appeals process takes from start to
finish. This information will be helpful so that intermediary steps can be implemented while the
appeals process is in progress and the safety issue can be resolved.
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OSHA’s actions must be implemented in a timely fashion to promote prompt resolution of
any HCW health and workplace safety concern. The requirement that citations and proposed
penalties must be issued by OSHA within six months of the violation’s occurrence should be
changed to within 60 days of the violation’s occurrence to promote efficiency.
The COVID-19 NEP was introduced towards the end of writing this paper. However, on
its face the COVID-19 NEP appears to be a step in the right direction. It seems like it will address
some of the concerns identified by HCWs like conducting more onsite inspections and targeting
high risk locations. However, only time will tell. The question is whether or not more time is there
to explore whether or not these new initiatives will in fact work as opposed to enacting an
emergency temporary standard simultaneously while the new procedures are being rolled out.
Given the damage that has been done thus far, it seems like it would be a win-win situation for
workers who desperately need help.
WORKERS’ COMPENSATION
The workers’ compensation program is a no fault, state administered program that allows
workers to receive cash payments and medical care for injuries, illness, and death resulting from
workplace accidents in exchange for the worker waiving his right to sue his/her employer.119
Workers’ compensation may provide employers with an added shield against plaintiffs’ ability to
prove business owners failed in their duty of safety to their employees. 120
Because all states administer their own workers’ compensation programs, a lot of variation
in coverage and benefits exist.121 Workers’ compensation becomes the exclusive remedy for the
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injured worker absent findings of gross negligence or wanton or willful misconduct. 122 Thus,
workers’ compensation laws would preempt claims by HCWs for COVID-19 related injuries.123
Of note, the exclusivity doctrine is not applicable to independent contractors. 124
Occupational Disease and COVID-19
Occupational diseases have been difficult to prove in the past so efforts have been made to
ease the process for workers to be compensated for diseases with known work-related
exposures.125 Currently, COVID-19 is not listed as an occupational disease. 126 So, in order for a
workers’ compensation claim for COVID-19 to be approved, a worker must prove that he or she
contracted COVID-19 at work and had a greater risk of exposure at work relative to the general
population, absent any changes to state workers’ compensation laws. 127 Some employers have
contested COVID-19 work-related claims adding additional injury and stress to workers and their
families already at a disadvantage.128 Some states have taken steps to ease the burden of proof for
workers who become ill from COVID-19 on the job by creating presumptions.129
Ordinary Disease of Life and COVID-19
COVID-19 is highly contagious and is generally considered an “ordinary disease of life.”130
Yet, it disproportionately impacts workers in certain locations, HCWs included. 131 Some states
exclude infections if its presence has extended into the general population.132 Thus, proving a
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workplace exposure could be difficult for workers. 133 One way to potentially minimize this
problem is to add presumptions for COVID-19,134 but uncertainty exists as to whether adding a
COVID-19 presumption would overwhelm state systems if coverage includes workers across all
industries who are at higher risk for the disease.135
States’ Efforts to Ease the Process for HCWs With COVID-19 Workplace Exposures to
Qualify for Workers’ Compensation Coverage
States have taken steps to ease the burden on HCWs with workplace exposures or who
have tested positive for COVID-19 to qualify for workers’ compensation benefits by establishing
a presumption of coverage in state workers’ compensation statutes or other authority. 136
An Alaska statute establishes a presumption of compensability for emergency response and
HCWs who become infected with COVID-19 during the public health disaster and are diagnosed
with COVID-19 by a physician, have a presumptive positive COVID-19 test, or a confirmed
laboratory result.137 In California, an executive order establishes a rebuttable presumption that
employees, including HCPs, diagnosed with COVID-19 acquired it within the workplace.138 A
New Jersey statute creates a rebuttable presumption of a fully compensable work-related
injury/illness for an individual working as a HCW or other worker outside their home and contracts
COVID-19 during the public health emergency declared by the Governor’s executive order.139 In
Michigan, emergency rules clarify rebuttable presumption coverage for HCWs and others
diagnosed with COVID-19 by a physician or a test result presumed to be positive.140 In Arkansas,
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an executive order classifies COVID-19 as an “occupational disease” and as an exception to being
excluded for compensation as an ordinary disease of life. 141
According to the National Council on Compensation Insurance, Inc, a Florida case is
pending where a family nurse practitioner who contracted COVID-19 sued a healthcare facility,
her employer, and related entities for negligence. 142 According to the complaint, the employer
failed to warn her of the presence or potential for COVID-19 in the workplace, did not provide
PPE, and did not adhere to health and safety guidance. 143 In addition, the lawsuit includes a count
for battery and intentional infliction of emotional distress. 144 Subsequently, the employer filed a
motion to dismiss asserting that the nurse practitioner’s claim was barred by workers’
compensation under the exclusive remedy provision.145
Under the current Florida statute,146 the nurse practitioner would be eligible for workers’
compensation benefits as a result of her work-related exposure.
Recommendations
State governments should continue steps to expand work-related disease categories to
include COVID-19 so that HCWs who acquire COVID-19 in the workplace can more readily
obtain workers’ compensation benefits. More information is needed regarding the long-term
impact of COVID-19 on health outcomes. States should ensure that HCW workers’ compensation
rights and protections are not affected by COVID-19 related business immunity provisions.
HOSPITAL TORT LIABILITY
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Immunity
Early on, to protect HCWs on the front-line and health care facilities from negligence
liability related to the COVID-19 pandemic, federal and state governments responded by
introducing federal and state liability shields that offer protection for businesses and health care
providers faced with lawsuit suits.147 The federal government introduced limited liability
protections for private actors.148 Most states offer private actors some form of immunity protection
from negligence liability during declared emergencies under state legislation enacted pre-COVID
and modeled on the Model State Emergency Powers Act. 149 In light of the public health emergency
created by the COVID-19 pandemic, a considerable number of states introduced health care shields
protecting healthcare providers through legislation, but primarily through emergency or executive
orders.150
Some might argue that such protections are needed because employers have faced
challenges adjusting to regulatory changes, safety protocols, and adopting new policies and
procedures to help keep their employees and customers safe. 151 Nevertheless, pandemic-related
litigation is on the rise.152 Employers are facing lawsuits focused on whether they complied with
state and federal guidance for curbing the spread of COVID-19 because their employees are
claiming they contracted COVID-19 at work due to their employer’s negligence. 153 Hospitals have
been faced with such lawsuits.154
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Support for COVID-19 Related Immunity Protections
Supporters of immunity provisions argue that protecting facilities and HCPs from legal
action during a public health emergency is justified while fighting against COVID-19.155 Law
professor Nicolas Terry supports granting immunity protections if based on compliance with
agency guidance.156 However, law professor Terry noted that for reasons of equity, small, local
entities rather than well-resourced ones should be provided with such shields.157 Former NYC
Mayor Michael Bloomberg has also argued in support of safe harbors and discussed some potential
negative impacts lawsuits initiated by workers could have on the economy such as, “could impose
significant economic cost, create persistent uncertainty for businesses, impede needed investment
and potentially cause production bottlenecks in industries that are essential to the country’s
recovery.”158
Opposition to COVID-19 Related Immunity Protections
Law Professor Betsy Grey and Samantha Orwoll argue that the tort system provides
accountability and without accountability under the immunity provisions some facilities may fail
to meet standards of care and become less safe.159 Rebecca Dixon has argued against immunity
statutes under the premise they allow unethical employers to put profits over people and paves a
way for them to continue to escape compliance with protections that ensure worker safety. 160 Law

155

Susan Jaffe, As Congress Weighs COVID Liability Protections, States Shield Health Providers (May 15, 2020),
https://khn.org/news/as-congress-weighs-covid-liability-protections-states-shield-health-providers/.
156 Terry, supra note 147.
157 Id.
158 Billy Corriher, Legislators Seek to Ban Lawsuits by Workers Who Get COVID-19 on the Job (May 20, 2020),
https://www.facingsouth.org/2020/05/legislators-seek-ban-lawsuits-workers-who-get-covid-19-job.
159 Grey, supra note 120.
160 Examining Liability During the COVID-19 Pandemic, S. Judiciary Comm., 116th Cong. 1-3 (2020) (statement of
Rebecca Dixon, Executive Director, NELP).

professor Terry has argued against blanket immunity provisions because they are thought to offer
protection for irresponsible businesses at the expense of responsible competitors.161
Federal and State Government Response - COVID-19 Related Liability Protections
Senate Republicans have proposed COVID-19 related liability protections for businesses
such as health care entities that would offer immunity against legal claims by employees if their
workers have “an actual, alleged, feared or potential fear to coronavirus” and they made
‘reasonable efforts’ to comply with government guidelines.” 162 Although the Senate bill did not
pass, several states have enacted legislation designed to protect businesses from civil liability
related to the spread of COVID-19.163
In Georgia, healthcare entities cannot be held civilly liable for claims related to COVID19 unless the claimant can show gross negligence or intentional misconduct. 164 In addition, an
employee’s rights to file a workers’ compensation claim or complaint with OSHA regarding health
or workplace safety issues are not affected. 165 In Michigan, employers are immune from liability
for COVID-19 exposure claims if they are in compliance with government directives and will not
lose immunity for “an isolated, de minimis deviation from strict compliance” with COVID -19
related government rules.166 An employee’s rights and protections under workers’ disability
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compensation act are unaffected.167 Employers are immune from liability under Michigan OSHA
if in compliance with government guidance. 168 Utah’s very broad COVID-19 related immunity
statute covers “any type of business entity.” 169 It also does not impact protections afforded under
the workers’ compensation program, the Occupational Disease Act, or OSHA. 170 Immunity is
barred in cases of reckless infliction of harm, willful misconduct, or intentional infliction of
harm.171
Recommendations
Hospital liability protections should be narrow in order to protect HCWs and ensure
hospital accountability to HCWs in the COVID-19 era. Immunity provisions should be drafted
with language that clearly states that HCWs are not barred from any workers’ compensation claim
because an immunity provision is in effect. Hospitals that fail to comply should lose their immunity
protection.
CONCLUSION
HCWs are at risk because health and workplace safety protections for them during the
COVID-19 pandemic are lacking. To protect HCWs, stronger COVID-19 related HCW health and
workplace safety protections are needed. OSHA should provide increased oversight and maximize
its enforcement of COVID-19 related matters pertaining to HCWs. States should continue taking
steps to expand work-related disease categories to include COVID-19 so that HCWs who acquire
COVID-19 in the workplace can more readily obtain worker’s compensation benefits. Lastly,
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hospital immunity provisions should be narrowed and drafted with language that clearly states
HCWs are not barred from any workers’ compensation claim because an immunity provision is in
effect to protect HCWs and ensure hospital accountability to them.

